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 1.  TIME:  9:00   CASE#: MSC14-02324 
CASE NAME: ELIZABETH DE DIOS  VS.  CITY OF RICHMOND 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
The demurrer is continued to August 10, 2017, at 9:00 a.m. in Department 33.  
 
Plaintiff filed an opposition to the demurrer on July 26, 2017. Based on an August 3 hearing 
date, the opposition was due to be filed on July 21, 2017. The tardiness of the opposition does 
not permit the Court sufficient time to consider the demurrer on its merits. This time, the Court 
will consider the late-filed opposition. However, the parties are reminded to observe and comply 
with all statutory deadlines in the future. 
 

  

 2.  TIME:  9:00   CASE#: MSC15-01756 
CASE NAME: BENKO  VS.  RAMOS 
HEARING ON MOTION TO HAVE ADMISSION REQUESTS DEEMED ADMITTED 
FILED BY ROSA RAMOS, et al. 
* TENTATIVE RULING: * 
 
Hearing off calendar per request of moving party. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-02363 
CASE NAME: HENDERSON  VS.  NEW PENN FINANCIAL 
HEARING ON OSC RE: WHY DEFENDANTS SHOULD NOT BE RESTRAINED 
DURING THE PENDENCY OF THIS ACTION 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-02363 
CASE NAME: HENDERSON  VS.  NEW PENN FINANCIAL 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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 5.  TIME:  9:00   CASE#: MSC17-00273 
CASE NAME: GUSTIN  VS.  BNSF RAILWAY 
HEARING ON DEMURRER TO COMPLAINT of GUSTIN, SCHREINER & GUSTIN, INC. 
FILED BY BNSF RAILWAY COMPANY 
* TENTATIVE RULING: * 
 

Defendant BNSF Railway Company’s demurrer is overruled. Plaintiff shall file and serve 

an answer by August 17, 2017. 

As an initial matter the Court notes that defendant submitted a meet and confer 

declaration under Code of Civil Procedure § 430.41. This declaration appears compliant with 

section 430.41, but this demurrer raises questions about how seriously the parties took the 

meet and confer process. Several of the very technical issues raised by this demurrer 

could easily have been clarified by the plaintiff without the necessity of filing this demurrer. 

The Court expects the parties to take section 430.41 seriously in the future and meet and confer 

in good faith.  

Uncertainty 

Defendant argues that the complaint is uncertain because the alleged grantor of the 

easement does not match the name of the grantor listed on the original easement. “[D]emurrers 

for uncertainty are disfavored, and are granted only if the pleading is so incomprehensible that a 

defendant cannot reasonably respond. … We strictly construe such demurrers because 

ambiguities can reasonably be clarified under modern rules of discovery. [Citation.]” (Lickiss v. 

Financial Industry Regulatory Authority (2012) 208 Cal.App.4th 1125, 1135.) In addition, “a 

demurrer for uncertainty will not be sustained where the facts claimed to be uncertain or 

ambiguous are presumptively within the knowledge of the demurring party. [Citation.]” (Ching 

(Yee) v. Dy Foon (1956) 143 Cal.App.2d 129, 136.) 

Here, Plaintiff alleges that the grantor for 1898 deed that originally created the easement 

was “Thomas S. Welch et al.” (Comp. ¶8.) However, the 1898 deed shows the grantors as 

Thomas S. Duane and John G. Duane. (Comp. Ex. B.) In opposition, Plaintiff argues that 

Thomas S. Welch and Thomas S. Duane are the same person (although this is not alleged in 

the complaint). In addition, the complaint alleges that plaintiff owns the property at issue in 

this case and defendant is the successor in interest to the 1898 easement. (Comp. ¶¶6-8.) 

There is some ambiguity as to whether the original grantor of the easement was Thomas Welch 

or Thomas Duane or the was only one Thomas. However, this does not make the complaint 

so uncertain that the defendant cannot respond to it. Therefore, the demurrer for uncertainty 

is overruled.  

Contract Allegations 

Defendant also argues that the contract causes of action fail because Plaintiff fails to 

allege if the 2009 agreement was written, oral or implied by conduct. (Code of Civil Procedure § 
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430.10(g).) In the third cause of action Plaintiff alleges that the 2009 contract was written. 

(Comp. ¶22.) In addition, the complaint alleges that the 2009 contract was dated June 23, 2009. 

(Comp. ¶9.)In reply, Defendant argues that this allegation does not apply to the first two causes 

of action. Although Defendant is technically correct that the first two claims do not clearly state if 

the contract was written or oral, when reviewing the entire complaint is it clear that the 2009 

contract was written. In addition, the allegations in paragraph 9 create an inference that the 

contract was in fact written. Finally, the Court is surprised that defendant is arguing that it does 

not know whether the 2009 contract was written when it is alleged that defendant was a party to 

that agreement.   

Defendant also argues that the contract claims fail because neither the terms nor the 

legal effect of the 2009 agreement has been alleged. This argument fails. The legal effect of the 

2009 agreement has been sufficiently alleged. (Comp. ¶¶ 9-10, 27.) 

The demurrers based on the contract allegations are overruled.  

Specific Performance (cause of action 3) 

Defendant argues that the specific performance cause of action fails to state a claim. 

Although specific performance is a remedy and not a cause of action, the specific performance 

claim here is based upon an alleged breach of contract and therefore, the claim states a valid 

cause of action. In addition, at the pleading stage a plaintiff may seek both contract damages 

and specific performance as alternative remedies. (See, e.g. SCLC v. Al Malaikah Auditorium Co. 

(1991) 230 Cal.App.3d 207, 222-223.) Defendant’s demurrer to this claim is overruled.   

Trespass (cause of action 5) 

Defendant also argues that the trespass claim is not properly alleged. Defendant argues 

that “[t]respass is an unlawful interference with possession of property. [Citation.]” (Staples v. 

Hoefke (1987) 189 Cal.App.3d 1397, 1406.) Plaintiff argues that trespass is the defendant’s 

wrongful act of trespass and cites to Witkin. Both parties are stating different versions of the 

same general test for trespass. The issue argued by defendant is that the 1898 deed and 2009 

contract are not sufficiently alleged and therefore the defendant cannot determine whether or 

not its entry was authorized. As explained above, the deed and contract are sufficiently alleged 

and therefore this argument fails.  

Nuisance (cause of action 6) 

Nuisance requires an interference with the interest in the private use and enjoyment of 

property. (Civil Code §3479.) As with the trespass claim, defendant argues that it cannot tell 

what the interference is because the 1898 deed and 2009 contract are not properly alleged. As 

explained above this argument fails and the demurrer is overruled.  

Attorney’s Fees 
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Defendant’s demurrer for uncertainty as to attorney’s fees is overruled as it is an 

improper method for challenging the request for attorney’s fees. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-00273 
CASE NAME: GUSTIN  VS.  BNSF RAILWAY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 7.  TIME:  9:00   CASE#: MSC17-00508 
CASE NAME: LALANNE  VS.  LALANNE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-00508 
CASE NAME: LALANNE  VS.  LALANNE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 9.  TIME:  9:00   CASE#: MSC17-00508 
CASE NAME: LALANNE  VS.  LALANNE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

10.  TIME:  9:00   CASE#: MSC17-00508 
CASE NAME: LALANNE  VS.  LALANNE 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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11.  TIME:  9:00   CASE#: MSC17-00548 
CASE NAME: DEQUINIA  VS.  ALNAJJAR 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY MUSTAFA ALNAJJAR 
* TENTATIVE RULING: * 
 

Defendant Mustafa Alnajjar’s motion to strike punitive damages is granted with leave 

to amend. Plaintiff shall file and serve an amended complaint by August 18, 2017.  

In order to receive punitive damages Plaintiffs must show that each defendant acted 

oppression, fraud or malice. (Civil Code §3294.) “ ‘Notwithstanding relaxed pleading criteria, 

certain tortious injuries demand firm allegations. … When the plaintiff alleges an intentional 

wrong, a prayer for exemplary damage may be supported by pleading that the wrong was 

committed willfully or with a design to injure. [Citation.] When nondeliberate injury is charged, 

allegations that the defendant's conduct was wrongful, willful, wanton, reckless or unlawful do 

not support a claim for exemplary damages; such allegations do not charge malice. [Citations.] 

When a defendant must produce evidence in defense of an exemplary damage claim; fairness 

demands that he receive adequate notice of the kind of conduct charged against him.’ 

[Citation.]” (Smith v. Superior Court (1992) 10 Cal.App.4th 1033, 1041.) 

The facts in the complaint do not allege conduct or knowledge by Defendant Alnajjar that 

would support an award of punitive damages. Plaintiff alleges a number of studies and reports 

showing that e-cigarettes can explode, however, plaintiff does not clearly allege that either of the 

defendants in this case were aware of those studies. (Comp. ¶¶ 31-39.) Plaintiff does make one 

conclusory allegation that defendants had knowledge of the risks of e-cigarettes, but this 

allegation is a legal conclusion and not a factual one. In addition, some of the allegations relate 

to design or manufacturing of the products, however, it is alleged that the products were 

manufactured in China and it is also alleged that the defendants in this case were sellers of the 

product. (Comp. ¶¶5-6, 12-16.) Thus, the paragraphs that discuss design and manufacturing 

do not appear related to these defendants. In addition, several of the paragraphs relating to 

punitive damages are legal conclusions and devoid of facts specific to this case. (See, e.g. 

Comp. ¶¶ 65-70.) 

Plaintiff’s allegations are longer than many of the cases where courts have found the 

punitive damages allegations insufficient. However, a longer set of conclusory allegations are 

still just conclusory allegations.  

Based upon the facts alleged, the Court cannot find that Plaintiff has sufficiently alleged 

punitive damages against Defendant Alnajjar. However, Plaintiff is given leave to amend to 

allege additional facts, if he can do so in good faith. 
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12.  TIME:  9:00   CASE#: MSC17-00548 
CASE NAME: DEQUINIA  VS.  ALNAJJAR 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT 
FILED BY KEVIN LEE 
* TENTATIVE RULING: * 
 

Defendant Kevin Lee’s motion to strike punitive damages is granted with leave 

to amend. Plaintiff shall file and serve an amended complaint by August 18, 2017. 

In order to receive punitive damages Plaintiffs must show that each defendant acted 

oppression, fraud or malice. (Civil Code §3294.) “ ‘Notwithstanding relaxed pleading criteria, 

certain tortious injuries demand firm allegations. … When the plaintiff alleges an intentional 

wrong, a prayer for exemplary damage may be supported by pleading that the wrong was 

committed willfully or with a design to injure. [Citation.] When nondeliberate injury is charged, 

allegations that the defendant's conduct was wrongful, willful, wanton, reckless or unlawful do 

not support a claim for exemplary damages; such allegations do not charge malice. [Citations.] 

When a defendant must produce evidence in defense of an exemplary damage claim; fairness 

demands that he receive adequate notice of the kind of conduct charged against him.’ 

[Citation.]” (Smith v. Superior Court (1992) 10 Cal.App.4th 1033, 1041.) 

The facts in the complaint do not allege conduct or knowledge by Defendant Lee that 

would support an award of punitive damages. Plaintiff alleges a number of studies and reports 

showing that e-cigarettes can explode, however, plaintiff does not clearly allege that either of the 

defendants in this case were aware of those studies. (Comp. ¶¶ 31-39.) Plaintiff does make one 

conclusory allegation that defendants had knowledge of the risks of e-cigarettes, but this 

allegation is a legal conclusion and not a factual one. In addition, some of the allegations relate 

to design or manufacturing of the products, however, it is alleged that the products were 

manufactured in China and it is also alleged that the defendants in this case were sellers of the 

product. (Comp. ¶¶5-6, 12-16.) Thus, the paragraphs that discuss design and manufacturing 

do not appear related to these defendants. In addition, several of the paragraphs relating to 

punitive damages are legal conclusions and devoid of facts specific to this case. (See, e.g. 

Comp. ¶¶ 65-70.) 

Plaintiff’s allegations are longer than many of the cases where courts have found the 

punitive damages allegations insufficient. However, a longer set of conclusory allegations are 

still just conclusory allegations. 

Based upon the facts alleged, the Court cannot find that Plaintiff has sufficiently alleged 

punitive damages against Defendant Lee. However, Plaintiff is given leave to amend to allege 

additional facts, if he can do so in good faith. 
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13-A.  TIME:  9:00   CASE#: MSC17-00853 
CASE NAME: GIANELLI  VS.  SCHWARTZ 
HEARING ON MOTION FOR TRANSFER OF THE ACTION TO SANTA BARBARA 
FILED BY DON DENNIS 
* TENTATIVE RULING: * 
 
 The motion to change venue brought by defendant Don R. Dennis, Jr. is denied.  
Mr. Dennis cites no legal authority for the proposition that he has standing to move for a change 
of venue to Santa Barbara County, which is not his county of residence. 
 

  

13-B.  TIME:  9:00   CASE#: MSC17-00853 
CASE NAME: GIANELLI  VS.  SCHWARTZ 
HEARING ON MOTION FOR TRANSFER OF THE ACTION TO SANTA BARBARA 
FILED BY LAW OFFICE OF ERIC A. WOOSLEY, a Professional Corporation 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion to change venue brought by defendant 
“Law Office of Eric A. Woosley, a Professional Corporation (erroneously sued herein as 
Eric Woosley).”  The motion is denied. 
 
 Defendant has failed to meaningfully address plaintiff’s opposition argument that, 
because plaintiff suffered harm here in Contra Costa County, this county is a proper venue 
for claims against a corporate defendant.  Defendant’s reply argument, which is that plaintiff 
“has not sought to dismiss Mr. Woosley and replace him with his professional corporation,” 
makes no sense: it would be superfluous to add a corporate defendant when that defendant 
has already voluntarily appeared, and has thereby subjected itself to the Court’s jurisdiction.  
Further, the moving party — in its self-identified capacity as a corporate defendant — has no 
standing to make venue arguments on behalf of Eric Woosley, an individual who has so far 
refused to appear on the ground that he was “erroneously sued.” 
 
 It strikes the Court as inherently unfair that Mr. Woosley seeks to insulate himself from 
personal liability by using his professional corporation as a shield, yet simultaneously seeks to 
change venue by using his personal place of residence as a sword.  The corporation’s motion 
to change venue is denied. 
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14.  TIME:  9:00   CASE#: MSL11-02585 
CASE NAME: MIDLAND FUNDING  VS.  BENTLEY 
HEARING ON MOTION TO SET ASIDE AND VACATE JUDGMENT FILED BY 
MIDLAND FUNDING LLC 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
 

  

15.  TIME:  9:00   CASE#: MSL16-03615 
CASE NAME: CAPITAL ONE  VS.  AYANA FIERRO   
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY AYANA FIERRO 
* TENTATIVE RULING: * 
 
Granted.  No opposition.  CMC set for August 23, 2017 in Department 33 at 8:30 AM. 
 

  

16.  TIME:  9:00   CASE#: MSL16-04005 
CASE NAME: CAPITAL ONE  VS.  ROBINSON 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CAPITAL ONE BANK (USA), N.A. 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
 

  

17.  TIME:  9:00   CASE#: MSN17-0988 
CASE NAME: RE: JACKSON INDIVIDUALS 
HEARING ON PETITION FOR AN ORDER RELIEVING PETITIONERS FROM 
GOVERNMENT CODE 945.4 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
 

 

 


